STATE OF CALI FORNI A
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EMPLOYMENT RELATI ONS BOARD

PLEASANTON JOI NT ELEMENTARY SCHOOL Di STRI CT : )
Enpl oyer g
and 2
AVADCR VALLEY TEACHERS ASSQCI ATION, CTA/ NEA, ) Case No. SF-R-92-

Enpl oyee Organization ) EERB Decision No. %4) Septenber 12, 1977

z
PLEASANTON ELEMENTARY SCHOOL COUNSELCRS, )
Enpl oyee O gani zation ;

Af)pear ances: Jon Hudak, Attor neY (Gal gani, Breon and Godino) for Pleasanton Joint
El enentary School Di strict; Charlie Hnton for Amador Vall ey Teachers Associ ation,
CTA'NEA; Thomas C. Agin for Pleasanton El enent ary School Counsel ors.

Before Al l eyne, Chairman; Gonzal es and Cossack, Menbers.

OPI N ON AND ORDER

This case i s before the Educational Enployment Relations Board on Pl easanton
El enentary School Counsel or's exception to the hearing officer's attached proposed
deci sion concluding that counselors areappropriatelyincluded in aunit wth other
certificated enpl oyees. The Board has considered the record and the decision in
light of the exception.

The hearing officer's decision is substantially in accord with Board precedent.
See G ossnont Union High School District.1 Accordingly, the hearing officer's pro--
posed order is adopted as the order of the Educational Enploynment Rel ations Boar d.

(5 s Gobyn

By: Reg| nal d Al l eyne, Chairnman

Raynond J. Conzal es, Menber, concurring:

| concur with the decision of the Board in sustaining the hearing officer's
decision inthis case. | do so, not because | have altered my position that
counsel ors and psychol ogi sts shoul d have a separate unit for bargaining on the
basis of sufficient community of interest, but because in this case there are

1EERB Deci sion No. 11, March 9, 1977.



only four counselors inthe district. | feel it would inpose a hardship on the
district and adversely affect the efficiency of operation (see Section 3545(a)
of the Educational Enployment Relations Act) to require the district to negotiate
separately with such a small nunmber of enpl oyees.

| hold firmto ny dissent as articulated in Gossmont Uni on H gh School
District 2/ inthose cases where a sufficient nunber of enpl oyees woul d warrant
a separate unit given that | firmy believe that a sufficient community of
interest will always exist anmong counsel ors and psychol ogi sts.

“By: RayrmndJ Gonzal’es, Member

Jerilou H Cossack, Menber, concurring: o

| agree that here, as in Washington Unified School District, EERB Decision
No. 27, September 14, 1977, counselors and psychol ogi sts shoul d be included in
the overall certificated unit not only because they possess a comunity of

interest with other certificated enployees but also because there are so few
of them

/o,
ilou H Cossack, Menber

Dated: Septenber 12, 1977

Grossnmont Uni on H gh School District, EERB Decision No. 11, March 9, 1977,
pages 11-24.




STATE OF CALI FORNI A
DEC SI ON OF THE EDUCATI ONAL
EMPLOYMENT RELATI ONS BOARD

CROER

PLEASANTON JO NT ELEMENTARY SCHOOL DI STRICT, g
Enpl oyer

and 3

)

AVADCR VALLEY TEACHERS ASSCC ATI ON, CTA/ NEA, ) Case No. SA-CE-2140-E
Enpl oyee Organi zation ) EERB Deci sion No. 24

and

PLEASANTON ELEMENTARY SCHOCL COUNSELCRS
Enpl oyee Organi zation . .

— —— —r

The Educational Enployment Relations Board directs that:

The following unit is appropriate for the purpose of neeting and negotiating,
provi ding an enpl oyee organi zation becomes the exclusive representative of the unit:

Al certificated enployees including counselors but excluding
management, supervisory and confidential enployees.

Wthin ten (10) workdays after the enployer posts the Notice of Decision, the
enpl oyee organi zation shall denonstrate to the Regional Director 30 percent support
in the above unit. The Regional Director shall conduct an election at the end of
the posting period if (1) both enployee organizations qual|fK for the ballot or

the

(2) one enpl oyee organ|zat|on qualifres for the ballot and enpl oyer does not
grant voluntary recognition.

Educati onal Enpl oyment Rel ations Board

by

Qlonloa Cople_

Charl es Col e
Executive D rector

9/ 12/ 77



EDUCATI ONAL EMPLOYMENT RELATI ONS BQOARD
OF THE STATE OF CALIFORNI A

In the Matter of:
Case No. SF-R-92
PLEASANTON JO NT ELEMENTARY
SCHOOL DI STRI CT, " PROPCSED DECI SI ON
Enpl oyer,
and )y August 10, 1977

AMADOR VALLEY TEACHERS ASSOCI ATI ON, CTA/ NEA,

Enpl oyee Organi zati on,

and
PLEASANTON ELEMENTARY SCHOCOL COUNSELORS,

Enpl oyee Organi zati on

M el e e e e e N N N N NN

Appear ances: Jon Hudak, Attorney (Gl gani, Breon and Godi no) for

H easanton Joint Henentary School D strict; Charlie Hnton for

Anador Val | ey Teachers Association, CTANEA Thonmas C Agin for M easanton
H enmentary School Counsel ors.

Proposed Deci sion by Terry .Fi [1iman, Hearing Officer.
PROCEDURAL HI STORY

On April 1, 1976, the Anmador Valley Teachers Associ ati on,
CTA/ NEA (hereinafter "AVTA"), filed a request for recognition
as exclusive representative for a unit of certificated
enpl oyees with the Pleasanton Joint Elenentary School District

(hereinafter "District").?

lThe proposed unit included all District certificated enpl oyees,
excluding the follow ng positions: superintendent, assistant
superi ntendent of business, assistant superintendent of personnel,
assi stant superintendent of education, director of research,
director of fiscal services, coordinator of pupil services,
coordi nator of district media center, principals, vice principals,
assi stant principals.
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On April 2, 1976, the Pleasanton El enentary School
Counsel ors (hereinafter "PESC') filed a request for recognition
as exclusive representative for all certificated counsel ors.

On May 5, 1976, the District notified the Educati onal
Enpl oynment Rel ations Board (hereinafter "Board") that it
doubted the appropriateness of the broad certificated unit
proposed by AVTA. A formal unit determ nation hearing was
hel d on March 24, 1977, before Board agent Janes Pinnell.

1'SSUE

|s a separate certificated unit of counselors appropriate?

DI SCUSSI ON
!

The Pl easanton Joint Elementary School District has
an average daily attendance of 10,299 students. There are

four counselors enployed by the District.

The District and PESC aésert that the counselors lack a
community of interest with the District teachers, that the
counsel ors' past practices necessitate a separate unit, and that
ef ficiency of operations would be inpaired by a single unit.
AVTA argues that there is a substantial community of interest
and that the small counselor unit would detract from efficient

operation of the District.

AVTA did not present any witnesses at the hearing nor did
they submit a witten brief.



Criteria for determning the appropriate unit are
delineated in Section 3545(a) of the Educational Enpl oynent
Rel ations Act ” (hereinafter "Act") as foll ows:

"“I'n each case where the appropriateness of the unit is an
i ssue, the Board shall decide the question on the basis of
the community of interest between and anong the enpl oyees
and their established practices including, anong other
things, the extent to which such enpl oyees belong to

the same organi zation, and the effect of the size of the
unit on the efficient operation of the school district."

4 Grossnont Uni on

6

In Los Angeles Unified School District,

“High School District,5 and Gakland Unified School District, ™ the

Board placed counselors in the same negotiating unit with other
certificated enpl oyees. In those three cases wherein the
counsel or issue was presented; the Board's consistent hol di ngs
have raised a presunption that a unit containing counselors

and other certificated enployees is an appropriate unit. The
presunption is rebuttable. Thus, "a party may show that a unit
whi ch deviates froma presunptively appropriate unit is also
appropriate."” However, in this case, since the parties

do not present a substantial showing that a separate counsel or
unit is appropriate, the overall certificated unit including

counsel ors remains appropriate.

3
Governnment Code Section 3540 et seq.

A

EERB Deci si on No. 5, Novenber 5, 1976.
EERB Deci sion No. 11, March 9, 1977.
fiLEERB Deci sion No. 15, March 28, 1977.

7
Sweet wat er Uni on Hi gh School District, EERB Decision No. 4,
Novenber 23, 1976.




The Board in‘EMeeTmafef in defining "community of interest”

cited factors traditionally used by the National Labor Relations
Board: qualifications, nethod of wages or pay schedule; hour s
of work, fringe benefits; supervision; frequency of contact with

ot her enpl oyees, integration of work functions of other enployees,
8

o

and interchange with other enployees. These factors when
conpared and contrasted do not result in a separate and distinct
community of interest between and anDhg t he tmo'groups in

di sput e.

In Los Angel es, the Board found that the school counselors
shared a community of interest with other certificated enpl oyees.
Cting simlar qualifications, fringe benefits, salary schedul es,
duties and functions, the Board held that under the circunstances
the several distinguishing characteristics—(particularly
separate facilities, no preparation period, special credentials
and separate eval uation criteria) wer e not. sufficfent to establfsh
a distinct and separate_qonnunity of interest.

More recently in Grossmont the Board hel d thét t he
counsel ors, along with school psycholbgists, nufses and soci a
wor kers, were to be included in a single unit of_certificéted
enpl oyees. Once again, the Board found that the mi nor differences
between the classifications did not warrant separate units.

Moreover, the Board found that the counsel ors, anong other

8al amazoo Paper Box Corp., 136 NLRB 134, 137 (1962).




classifications, possessed a "functional coherence and inter-
dependence as an integral part of a larger unit."® And, in

Oakl and, the Board stressed the simlarities in terns and

condi tions of enploynent between the counselors and other
certificated enpl oyees. They held that simlar common enpl oy-
ment interests in tenure standards, salary schedules, fringe
benefits, faculty neetings and extra duty assignnments outwei ghed
i nherent dissinilarities.

In both Los Angeles and Grossnpont, the Board found that

the credential requirenments of certificated teachers and

counsel ors were substantially sim’lar.lO Li kewi se in this case,

whil e the enphasis may differ, both teachers and counsel ors

require a bachel or or higher degree plus sone specialized training,,
In the precedent decisions; the teachers and counsel ors

were simlarly placed upon a single salary schedule as a base

fromwhi ch salaries were derived;. The sanme is true in the

instant case. \While it is true that the counselors in the

District receive a stipend which is a percentage of the base

*Supra, at 9.

10See Education Code Sections 44259 and 44266 (formerly

Sections 13130 and 13136).



sal ary, such percentage reflects the additional tinme which the
counsel ors nust devofe to their profession. Additionally, the
counselors enjoy the sane fringe benefits as teachers

i ncluding sick | eave, vacation, holidays and retirenent.
Counsel ors al so possess enployee nunbers and bunping rights

as do teachers, but the facts are unclear whether the bunping
rights are anong the counselors only, or apply equally in
order to bunp teachers. Teachers and counsel ors both have
tenure rights, however the evidence is unclear as to which job

classification the tenure rights apply.

The counselors assert that their supervisory duties
regardi ng student activities differ distinctively from those of
teachers. However, the evidence presented indicates that t he
counsel ors supervise extracurricular activities of the
students, as well as lunch-tinme school yard activities, nuch
as teachers do. Although the counselors are not assigned
the same norning and bus supervision duties as teachers are,
the counselors do provide sone conparabl e student super-

visory function.

In Los Angel es, the counselors had "frequent contact"

with teachers. In this case, the record indicates that there
is considerable interaction between teachers and counsel ors.
Both are required to attend faculty neetings. The teachers
and counselors also interact through consUItation sessi ons
bet ween teachers, counselors and parents as well as through

commobn contact with students.



Notwi t hstanding the marked simlarities between the counseLors
and other certificated enployees in the District, the District
argues that since the counselors' overall function and authority
closely resenble that of supervisory or managenent personnel,
their community of interest is distinguishable from other
certificated enpl oyees. However, the D strict and PESC present
evi dence showing no nore than a superficial "special relation-
shi p" with school supervisors or managenent. And al though there
are sonme distinctions presented by the District and PESC, these

are by no neans controlling or determ native.

The record indicates that the counselors participate as
menbers of the school managenent team  The counsel ors, unlike
the teachers, forma teamw th the principal, vice principal
and teaching vice principal at each school; This group neets
weekly to review the week's activities, the overall school
program scheduling of classes and staffing problens. The
counsel ors contribute at these neetings by providing input
regardi ng personnel problens and inservice activities for
certificated enployees. The record reflects that the counselors
are representatives of certificated enpl oyees at these neetings,
presenting the views of teachers, anong others, as spokespersons.
Additionally, the counselors attended the school managenent
pl anning retreat which took place before the opening of school.
Teachers were not invited to this retreat. The counselors did not
el aborate on why they were chosen to attend the retreat or

what function they served there.



When the adm nistrators |eave the school site, the counselors
are placed in charge until they return. However, the counselors
present no evidence that they function as supervisory or
managenment enpl oyees. Moreover, this delegated authority
apparently occurs so infrequently and irregularly as to provide
no di stinguishing enploynent characteristic. And lastly,
counselors are given master keys to the school buil di ngs, whereas
teachers are not. |

Al t hough neither the District nor PESC contends that
counsel ors should be excluded fromthe unit as nmanagenent or
supervisory, they urge in an attenpt to rebut the appropriate
unit presunption that their "special relationship”" wth super-
visors or managenent functionally separates counselors from
the remaining certificated enployees. However the counselors
repeatedly stated that they do not evaluate certificated
enpl oyees. Although the counselors nmay be given tenporary and
occasional responsibility for adm nistering the functions of the
school in the adm nistrators' absence, the evidence does not
support a finding that the counsel ors nanage or supervise within

t he nmeani ng of the Act. 1l

11Governmant Code Section 3540.1(g) states: "'Managenent enpl oyee'

means any enployee in a position having significant responsibilities

for fornmulating district policies or admnistering district
prograns. Managenent positions shall be designated by the public

school enployer subject to review by the Educational Enploy-
ment Rel ations Board."

Section 3540.1(m states: "'Supervisory enployee' neans any

enpl oyee, regardless of job description, having authority in the
interest of the enployer to hire, transfer, suspend, lay off,
recall, pronote, discharge, assign, reward, or discipline other
enpl oyees, or the responsibility to assign work to and direct
them or to adjust their grievances, or effectively recommend
such action, if, in connection with the foregoing functions, the
exercise of such authority is not of a nerely routine or clerica
nature, but requires the use of independent judgnent."

- 8-



Furthernore, the evidence of a purported "alliance" of
counselors with nanagehént or supervisors is not substantia
enough to overcone the presuned appropriateness of the overall
certificated unit. The purported "alliance" inplies separate
or even conflicting communities of interest between and anong
the counselors and the other certificated enpl oyees but this

inplication is not supported by the facts.

The facts indicate that a fundanental coherence is shared
by both counselors and the remaining certificated enployees.
Different job classifications inherently have different
characteristics. But in this case the distinctions are not
controlling. The simlarities of qualifications, salaries,
duties and functions, fringe benefits and interaction anong
enpl oyees outwei gh the., few disparate qualities. Thus it is
found that the counselors share a community of interest with the
bal ance of certificated enpl oyees.

Est abl i shed Practices

An agreenment was reached between AVTA, PESC and
the District on May 10; 1976; wher eby they agreed to submt
the issue of appropriateness of the representation unit to the
Board. AVTA and PESC agreed to negotiate separately with the
District for the 1976-77 school year. The two organi zations
have negotiated separately fromthe date of the said agreenent.

The underlying rationale in Iooking to established practices

and. negotiations history is that the expectations of the parties



concerning their future relationship my derive in |large part

. . . . - 12
from peaceful and satisfactory experiences in prior negotiations.

It is inportant to note that the agreenment in the instant case
made future separate negotiations conditional upon a Board
determ nation of the appropriateness of an overall certificated
unit containing counselors. Thus the parties anticipated a
possi ble short separate negotiations |life span. They also
anticipated a possibility of a single conprehensive.unit by
| eaving the matter to be decided by the Board. Thus the Board
woul d not significantly disturb the relationships of the parties
by placing the counselors in a single certificated unit since
the parties to the above agreenent foresaw such a possibility.
While notice is taken of past separate negotiating history,
in this case it is felt that such history is not significant
enough to warrant a separate certificated unit of counselors.

Efficient Qperation

In determ ning the appropriate unit for representation, it
IS necessary to examne the size of the unit and its effect
upon the efficient operation of the District.

Four counselors currently seek recognition as a separate
unit. Furthernnre,. the District contends that two units would
not detract fromits efficiency of operation. On the other

hand, the AVTA argues that the size of the proposed unit wll

12 R Gorman, Labor Law - Unionization and Col | ective Bargai ning,
at 71 (19767: ) o
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lead to inefficient operations of the District. Although the
NLRB has held that small size alone does not render a unit

inappropriate,13

It IS unnecessary to decide the issue here
because a finding has already been made that the unit lacks a
separate conmmunity of interest based upon other factors.
Further, no show ng was nmade as to why two units would be nore

efficient to overcone other community of interest criteria.

The parties urging a separate counselors' unit have not
met their burden of proof to overcone the presuned appropriateness
of an overall unit of certificated enployees including counselors.
Thus, in light of Board precedent indicating that counselors
have been included in a negotiating unit wth other
certificated enployees, the evidence of a shared comunity
of interest, the conditional nature of the bargaining history
and the smallness of the proposed separate unit, the counselors

will be placed in the sane unit with other certificated enpl oyees.

1¥Royal Tallon and Soap Conpany, Inc., 78 NLRB 834 (1948); See
also Crispo Cake Cone Conpany, Inc',, 201 NLRB 309, 82 LRRM 1198
(1973) (unit of two enpl oyees).

-11-



PROPOSED DECI SI ON

It is proposed that:

The following unit is appropriate for the purpose of neeting
and negotiating, providing that an enpl oyee organi zati on becones

the exclusive representative of the unit:

Al'l certificated enployees including counselors but
excl udi ng managenent, supervisory and confidenti al

enpl oyees.

The parties have seven (7) calendar days fromthe
receipt of this Proposed Decision in which to file exceptions

in accordance with Section 33380 of the Board's Rules and

Regul ati ons. If no party files tinely exceptions, this
Proposed Decision will becone final on August 22,1976 and the
Notice of Decision will issue from the Board.

Wthin ten (10) work days after the enployer posts the
Noti ce of Decision, the enployee organi zation shall denonstrate
to the Regional Director 30 percent support in the above unit.
The Regional Director shall conduct an election at the end of
the posting period if (1) both enpl oyee organi zations qualify
for the ballot or (2) one enployee organization qualifies for

the ball ot and the enployer does not grant voluntary recognition..

#H\\Vﬂzgz;??"iigifzgizziéj_f/

Terry Filliman
Hearing O ficer

Dat ed: August 10, 1977.

-12-



STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

EDUCATIONAL EMPLOYMENT RELATIONS BOARD
Headquarters Cfice

923 12th Sreet, Suite 201

Sacramento, Galifornia 95814

(916) 322-3088

Sept enber 13, 1977

Jon Hudak, Esq. Dr. Thomas C. Agin, Director
Gal gani, Breon and Godi no California Pupil Services Labor
100 Bush Street, Suite 428 Rel ati ons

San Franci sco, CA 94104 _ 652 East Conmonweal th Avenue

Ful l erton, CA 92631
Charlie Hinton
Field Representative
California Teachers Associ ation
3330 Muscat Court
Pl easant on, CA 94566

RE: Pl easanton Joint Elenentary School District, SF-R-92, EERB Decision No. 24

Enclosed is a copy of the Order adopted by the Educational Enploynent Rel ations
Board concerning the Pleasanton El enentary School Counselors' exception to the
hearing officer's proposed decision dated August 10, 1977.

Si ncerely,

Chonlaa X, Cole_

Charles L. Col e
Executive Director

Encl osure

CLC: sm

cc: Bruce C. Newlin, Superintendent Jacki e Barnett
Pl easanton Joint El enentary School District Val l ey Pupil Services Association
123 Main Street Pl easanton El ementary School Counselors
Pl easant on, CA 94566 4510 Entrada Court

Pl easant on, CA 94566
Thomas Zach

Amador Vall ey Teachers Association Davi d Wool wort h
3330 Muscat Court AVSEA
Pl easant on, CA 94566 8151 Vil l age Par kway

Dubl i n, CA 94566



PROOF OF SERVICE BY MAIL - C.C.P. 1013a

| declare that | am enployed in the county of Sacramento, California. | am over the
age of eighteen years and not a party to the within entitled cause; my business address

is 923 - 12th Street, Suite 201, Sacranento, California 95814.

M Septenber 13, 1977 , | served the Board Order re Pleasanton Joint

Elementary School District, SF-R92  on the parties to_the case

by placing a true copy thereof enclosed in a

seal ed envel ope with postage thereon fully prepaid, in the United States Mil at

Sacranent o, CA addressed as foll ows:
Jon Hudak, Esq. Thomas Zach
Gal gani, Breon and Godi no Amador Val | ey Teachers Association

100 Bush Street, Suite 428 3330 Muscat Court

San Franci sco, CA 94104

Charlie Hinton

Field Representative

California Teachers Association
3330 Muscat Court

Pl easant on, CA 94566

Jacki e Barnett

Val l ey Pupil Services Assn.

Pl easanton El ementary School Counselors
4510 Entrada Court

Pl easanton, CA 94566 : Pl easant on, CA 94566
Dr. Thomas C. Agin, Director Davi d Whol worth
California Pupil Services Labor AVSEA )

Rel ati ons 8151 Vil l age Par kway
652 East Commonweal th Avenue Dublin, CA 94566

Ful lerton, CA 92631

Bruce C. Newlin, Superintendent

Pl easanton Joint El ementary School District
123 Main Street

Pl easant on, CA 94566

| declare under penalty of perjury that the foregoing is true and correct, and that this

decl arati on was executed on Sept enber 13, 1977 ,
at Sacr anent o , California.
- z : 7 )
Sue McCubbin ; 7 M// AN e’
(Type or print nane) (Si gnature)

EERB- 19 (6/77)



